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Brief of United Steelworkers In Opposition To The Regional Director’s
Decision & Direction of Election and In Support of Overturning Dana

The United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial

and Service Workers International Union (“Union” or “USW”), a party to this action, submits the

following in opposition to the Regional Director’s Decision & Direction of Election (“Decision”)

dated July 21, 2010. The USW premises its opposition to this Decision upon the position that

the NLRB should overturn its decision in Dana Corp., (“Dana”) 351 NLRB 434 (2007). By

“Notice and Invitation to File Briefs,” dated August 31, 2010, the NLRB expressly invited

parties such as the USW, as well as amici, to submit briefs on the issue of whether the NLRB

should overturn this ruling.

For the reasons set forth below, the Union urges the NLRB to overturn this decision and

to retroactively apply the rule it had in place for the over 40 years preceding Dana — that is the

rule that a voluntarily recognized union has presumed majority status for a “reasonable period”

(up to a year) and therefore cannot be the subject of a decertification or other representation

petition for the duration of this period. Such a rule, applied retroactively, would nullify the

decertification petition filed in the instant case and thereby require reversal of the Decision.

I. Introduction & Facts

In 2007, the majority of the NLRB in Dana summarily overturned the decades-long

policy of favoring voluntary recognition as a means of advancing the core goals of the Act —

namely, industrial peace through collective bargaining. Thus, in the case of Dana, the NLRB,

rejecting decades of precedent which held, quite simply, that unions voluntarily recognized

should be presumed to have majority support for a “reasonable” period, invented an entirely new

rule which (1) requires employers and unions for the first time to register voluntary recognitions
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with the Regional Office of the NLRB; (2) requires employers to post a notice from the Regional

Office informing employees of their right to file a petition for an election within 45 days: and (3)

subjects the union to an election petition for those 45 days.

The promulgation of this new rule was premised upon the assumption of the Dana

majority that card check recognition somehow constitutes an inferior method of registering and

honoring employee sentiment. This assumption is at variance with the assumption of the Board

and the courts since the inception of the Act. In addition, this assumption has not been borne out

by the experience of unions since the Dana ruling.

Thus, NLRB statistics demonstrate that, generally, only a small percentage of post—Dana

voluntary recognitions (less than 8%) have actually been challenged by election petitions within

the 45-day period.’ This shows that, as a general matter, the card checks supporting voluntary

recognitions have indeed been a reliable measure of employee sentiment, and that the new Dana

rules have simply been unnecessary to protect employee free choice.

In the case of the USW in particular, the statistics show that the Dana rules have actually

been pernicious in terms of undermining the majority will and the collective bargaining process.

Thus, out of 11 total voluntary recognitions since the 2007 Dana decision, the USW has faced 4

election petitions within the 45-day period announced in that decision.2 In other words, in over

36% of the cases where the employer voluntarily recognized the USW after a card check showed

‘See, http://www.nlrb. gov/nlrb/about/foia/DanaMetaldyne/Dana.xls

2Those 11 cases are as follows, with those 4 which were challenged by an election
petition listed first and with the petition number in bold: Lamons Gasket. 16-VR-035. (16-RI)-
1597); Kerr-Voss RU, 25-VR-23 (4/9/2010), 25-RI)-1542 (4/28/10); Kaiser Aluminum 28-VR-
16 (11-18-2008). 28-RD-984 (1/7/2009): Kaiser Aluminum Grand Rapids (GR-7-RI)-3676);
Dana Corp. (26-VR-00l); Fritz Enterprises, Inc. (05-VR-00l); AT! Titanium LLC (27-VR-017);
United States Steel Corporation (16-VR-024); US Steel Tubular Products (16-VR-015); Dana
Corporation (1 1-VR-02); United States Steel Corporation (16-VR-018).
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majority support for the Union — and in one case after the USW actually won a privately-

conducted, secret ballot election (Kaiser Aluminum Grand Rapids, GRT-RD-3676) — both the

employer and the USW have been forced to go through the time and expense of confronting an

election petition.

Demonstrating the wastefulness of this process is the fact that the USW has only lost one

of these petitions, and, in that instance, in a tie vote. Herr-Voss RCI, 25-VR-23 (4/9/2010), 25-

RD- 1542 (4/28/10). In that respect, the USW experience mirrors the overall experience of

nation-wide in which less than 2% of unions voluntarily recognized have lost in an election

following a Dana petition.3 We note that, in the Herr-Voss RCI case, the election petition was

filed after the employer, in the face of the Region’s intent to issue a Complaint, settled Board

charges over numerous unfair labor practices designed to weaken the employees’ support for the

Union. See, Exhibit G.

Similarly, in the instant case of Lamons Gasket, the employer, though voluntarily

recognizing the USW, utilized the window opened to it by Dana to actively instigate employee

support for a decertification petition shortly after the recognition. The employer’s conduct was,

in some instances, unlawful and resulted in the employer settling charges, lest a complaint be

issued by the Region, for, inter alia, disciplining an employee in retaliation for his support of the

Union, threatening employees with discharge for supporting the union and promising benefits to

those who opposed it. See, Exhibit C. And, while the USW and the company ultimately signed

a labor contract (see, August 8, 2010 labor agreement (Ex. B)), the employer continued to

support the decertification of the Union. And, to this day, the parties’ contract, and the parties’

relationship, remain in limbo indefinitely while this case is heard and processed. The result is

3See, http://www. nlrb.gov/nlrb/about/foialDanaMetaldyne/Dana.xis and the Board’s
August 31, 2010 “Notice And Invitation To File Briefs” at p. 2, fn. 4.
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that, nearly one year after the USW obtained demonstrated majority support and thereby received

voluntary recognition from Lamons Gasket on November 5, 2009 (See, Notice at Ex. A), the

representation of the employees is still unsettled and is likely to remain unsettled for many more

months to come.

As we demonstrate further below, in the other two cases where petitions were filed in

voluntary recognition cases, and even in some cases where no petition was filed at all, the

collective bargaining process was greatly hindered by the new Dana rules. In the USW’s

experience, therefore, these rules have done nothing to protect employee sentiment, but rather,

have undermined the majority will and the ability of the USW to reach agreements on behalf of

the employees it represents. This is not what the Act was intended for.

As a result, it is the USW, facing representation petitions in more than one-third of these

cases, and in some cases facing unlawful conduct by employers in support of these petitions,

which is giving up on the ability to effectively unionize through voluntary recognition.

Therefore, even when we have a majority of cards signed at a facility, and even where the

employer is willing to recognize us voluntarily based on these cards, the USW is, with greater

frequency, simply opting to go to a Board election to face the inevitable on our terms rather than

wait for a petition to be filed. For example, at Dana Corporation’s facility in Fredericktown,

Ohio, we opted for this path. And, we won the election, though at the cost of a delay in the

bargaining process. See, Dana Off-Highway Products LLC, Dana Heavy Vehicle Systems

Group, LLC Dana Limited (8-RC-16943). We did the very same at Good Year Social Circle in

South Carolina (l0-RC-15680), and in three cases involving US Steel subsidiaries.

In short, the USW has been so frustrated by the new Dana rules that it is largely

forsaking the voluntary-recognition process. As we demonstrate below, and as the dissent Dana
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recognized at the time, the Dana majority was wrong precisely because it undermined the ability

of unions to organize workers through what should be a non-contentious procedure of voluntary

recognition — a procedure long-recognized by Congress as well as the NLRB as one promoting

industrial peace through collective bargaining while also protecting employee free choice. The

Board must go back to the pre-Dana rules in order to salvage this long-hallowed form of union

recognition.

II. Argument

A. Well-Settled Labor Law Favors Voluntary Recognition As A Means
Of Promoting Industrial Peace Through Collective Bargaining

As the dissent correctly noted in Dana, 351 NLRB at 444,

The ultimate object of the National Labor Relations Act, as the Supreme Court has
repeatedly stated, is ‘industrial peace....’ Auciello Iron Works, Inc. v. NLRB, 517
U.S. 781, 785 (1996). Accord Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.s.
27, 38 (1987)(’The overriding policy of the NLRA is “industrial peace”).

(emphasis added). The dissent notes that this objective is set forth in Section 1 of the Act itself.

Id.

And indeed, Section 1 of the Act, 29 U.S.C. §151, states at the very outset that “[tjhe

denial by some employers of the right of employees to organize and the refusal by some

employers to accept the procedure of collective bargaining lead to strikes and other forms of

industrial strife and unrest,” and that “protection by law of the right of employees to organize

and bargain collectively safeguards commerce from injury, impairment, or interruption, and

promotes the flow of commerce by removing certain recognized sources of industrial strife and

unrest. . . .“ The Act presciently points out that “[tihe inequality of bargaining power between

employees who do not possess full freedom of association or actual liberty of contract, and

employers organized in the corporate or other forms of ownership association substantially
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burdens and affects the flow of commerce, and tends to aggravate recurrent business depressions

• . .“ (emphasis added). Of course, this language was written shortly after the Great Depression

but applies equally today when, not by mere coincidence, we find a recession/depression

alongside unionization rates which, in the private sector, are at their lowest since 1900. See,

//wvw.ntimes.co2O1O/O1/23sjness/23Iabor.Iitmj

And so, to avoid the “industrial strife and unrest” which can affect the flow of commerce

adversely, even to the point of aggravating economic depressions, Congress stated, in Section 1

of the Act, that “[Ut is hereby declared to be the policy of the United States to eliminate the

causes of certain substantial obstructions to the free flow of commerce. . . by encouraging the

practices and procedures of collective bargaining and by protecting the exercise by workers of

full freedom of association, self-organization, and designation of representatives of their own

choosing for purpose of negotiating the terms and conditions of their employment or other

mutual aid or protection.” 29 U.S.C. § 151.

In sum, with the goal of preserving industrial peace, the Act encourages union organizing

and collective bargaining. And, the Act is clear that it encourages these processes whether by

voluntary recognition or by ballot election. Indeed, the majority in Dana itself recognizes this

fact when it cites the Supreme Court inNLRB v. Gissel Packing Co., 395 U.S. 575, 595, 600

(1969), stating that “[vjoluntary recognition itself predates the National Relations Act and is

undisputedly lawful under it.” Dana, 351 NLRB at 436. The Supreme Court in Gissel further

elaborates:

The first issue facing us is whether a union can establish a bargaining obligation
by means other than a Board election and whether the validity of alternate routes
to majority status, such as cards, was affected by the 1947 Taft-Hartley
amendments. The most commonly traveled route for a union to obtain
recognition as the exclusive bargaining representative of an unorganized group of
employees is through the Board’s election and certification procedure under §
9(c) of the Act (29 U.S.C. § 159(c)); it is also, from the Board’s point of view, the
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preferred route. A union is not limited to a Board election, however, for, in
addition to § 9, the present Act provides in § 8(a)(5) (29 U.S.C. § 158 (a) (5)), as
did the Wagner Act in § 8(5), that ‘it shall be an unfair labor practice for an
employer. . . to refuse to bargain collectively with the representatives of his
employees, subject to the provisions of Section 9(a).’ Since § 9(a), in both the
Wagner Act and the present Act, refers to the representative as the one
‘designated or selected’ by a majority of the employees without specifying
precisely how that representative is to be chosen, it was early recognized that an
employer had a duty to bargain whenever the union representative presented
‘convincing evidence of majority support.’ Almost from the inception of the Act,
then, it was recognized that a union did not have to be certified as the winner of a
Board election to invoke a bargaining obligation; it could establish majority status

by showing convincing support, for instance. . . by possession of cards signed
by a majority of the employees authorizing the union to represent them for
collective bargaining purposes.

We have consistently accepted this interpretation of the Wagner Act and
the present Act, particularly as to the use of authorization cards. . . . Thus, in
United Mine Workers, supra, we noted that a ‘Board election is not the only
method by which an employer may satisfy itself as to the union’s majority status,’
351 U.S. at 72, n. 8, 76 S.Ct. at 565, since § 9(a), ‘which deals expressly with
employee representation, says nothing as to how the employees’ representative
shall be chosen,’ 351 U.S. at 71, 76 S.Ct. at 565. We therefore pointed out in that
case, where the union had obtained signed authorization cards from a majority of
the employees, that ‘[un the absence of any bona fide dispute as to the existence
of the required majority of eligible employees, the employer’s denial of
recognition of the union would have violated § 8(a)(5) of the Act.’ 351 U.S. at 69,
76 S.Ct. at 563. We see no reason to reject this now.

Gissel, 395 U.S. at 595-598. In short, in the words of the Dana majority itself, “voluntary

recognition has been embedded in Section 9(a) from the Act’s inception.” 351 NLRB at 438

(emphasis added).

In Gissel, the Supreme Court further emphasized that the 1947 Amendments to the Act

actually “weaken rather than strengthen the position” of those arguing against such voluntary

recognition based on cards, where an early version of the Wagner Act “which would have

eliminated the use of cards” was rejected. 395 U.S. at 598. The Supreme Court expressly

recognized that, where Congress had rejected such a proposed change. “we cannot make a

similar change in the Act. . . .“ 1(1. (emphasis added).
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The Board itself, even before Gissel, welcomed voluntary recognition as a means of

advancing the core purposes of the Act. The Board therefore decided to allow parties a

“reasonable time” in which to bargain after a union has been voluntarily recognized by an

employer. Keller Plastics Eastern, Inc., 157 NLRB 583, 587 (1966). As the Board held,

With respect to the present dispute which involves a bargaining status established
as the result of voluntary recognition of a majority representative, we conclude
that, like situations involving certifications, Board orders, and settlement
agreements, the parties must be afforded a reasonable time to bargain and to
execute the contracts resulting from such bargaining. Such negotiations can
succeed, however, and the policies of the Act can thereby be effectuated, only if
the parties can normally rely on the continuing representative status of the
lawfully recognized union for a reasonable period of time.

Id. The Board emphasized that the union and employer must have a reasonable time to bargain

“‘without regard to whether or not there are fluctuations in the majority status of the union

during that period.. . .“ Id. (Board’s emphasis) (citing, Foundry and Machine Company, 95

NLRB 34, 36 (1951). Keller Plastics is significant in that, in granting the parties to a voluntary

recognition the reasonable time to bargain without the threat of an election petition, the Board

made it clear that this was important to advance the purpose of the Act to encourage collective

bargaining and the execution of agreements. Moreover, the Board recognized that a union’s

support may very well rise and decline during this period — a fact which actually necessitates

giving the parties sufficient time to try to work out an agreement.

In the decades following the Keller Plastics decision, the Board and the courts only

strengthened the support for voluntary recognition shown in Keller Plastics. For example, the

U.S. Court of Appeals for the Ninth Circuit asserted only three years after Keller Plastics that

‘[t]o hold that only a Board-conducted election is binding for a reasonable time would place a

premium on the Board-conducted election and would hinder the use of less formal procedures

that, in certain situations, may be more practical and convenient and more conducive to amicable
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industrial relations.” NLRB v. San Clemente Publishing Corp., 408 F.2d 367, 368. (9th Cir. 1969)

(emphasis added).

Additionally, in NLRB v. Frick, 423 F.2d 1327, 1332 (3d Cir. 1970), the U.S. Court of

Appeals for the Third Circuit held in explicit terms that a bargaining relationship established by

voluntary recognition is irrebuttably presumed to continue for a reasonable period of time, and

that the effect of the voluntary recognition with regard to an employer’s duty to bargain is no

different from that of a Board-certified election. In other words, just as with unions certified by

the Board after an election, unions voluntarily recognized also have an irrebutable presumption

of majority support for a “reasonable period” up to one year. Id. (citing, NLRB v. Rish

Equipment Co., 407 F.2d 1098, 1100 (4th Cir. 1969)); accord, NLRB v. Physicians & Surgeons

Community Hospital, 577 F.2d 305, 306(5th Cir. 1978) (unions voluntarily recognized and board

certified are on an equal footing in terms of an employer’s duty to bargain and ability to

withdraw recognition, and unions in both instances enjoy a presumption of a continuing

representation status); accord, NLRB v. Montgomemy Ward Co., 399 F.2d 409 (7th Cir. 1968)

(court defers to Board decision to balance employee free choice of bargaining representative and

the encouragement of the collective bargaining process through rule that once a union has legally

established majority status, an employer must bargain with it for a reasonable period even if the

employees themselves said that the union no longer has majority status); NLRB v. Universal

Gear Service Corporation, 394 F.2d 396 (6th Cir. 968); NLRB v. San Clemente Publishing

Corp., 408 F.2d 367 (9th Cir. 1969).

Significantly, in Frick, supra., the court opined that the Supreme Court’s statements in

Gissel, supra., about the long-time recognized advantage enjoyed by certified unions (e.g.,

protection for a reasonable period, usually one year) do not “preclude the Board from extending

9



to voluntarily recognized unions the benefits of either or both of the rebuttable or irrebuttable

presumptions of continued majority status.” 423 F.2d at 1332 (citing, Gissel, 395 U.S. at 599 &

n. 14).

Just one year later after Frick, supra., the Third Circuit went even further and held that

the Frick presumption should be applied even where the voluntary recognition was never

reduced to writing. NLRB v. Broad Street Hospital and Medical Center, 452 F.2d 302 (3d Cir.

1971). As the court explained, a recognition bar is important in the cases of voluntary

recognition because “the inability of all parties to the collective bargaining process to rely on

such recognition would produce an uncertainty potential of generative strife and discord in

industrial relations. Furthermore, the very real possibility of employer interference with

established majority status would exist.” Id. at 305; accord, Toltec Metals Inc., v. NLRB, 490

F.2d 1122, 1126 (3d Cir. 1974) (allowing an employer to withdraw recognition within the

“reasonable period” “would discourage unions from accepting voluntary recognition even if the

employer freely conceded the union’s majority status and began bargaining, since only a Board

conducted election could bind the employer. The Board rightly concluded that such a

consequence would disrupt the industrial peace that the Act was intended to foster.”) (emphasis

added); accord, NLRB v. Cayuga Crushed Stone Inc., 474 F.2d 1380, 1384 & fn. 5 (2d Cir.

1973) (the Board may properly determine that the representative status created by voluntary

recognition “is entitled to some reasonable period of gestation before the abortion proposed”;

this is in keeping with the Board policy of “protecting validly established relationships during

their embryonic stages.”) (emphasis added); Dollar Rent-A-Car, 236 NLRB 206, 213 (1979)

(once an employer recognizes a union and has bargained, it is against national labor policy to

10



permit an employer to withdraw recognition and allege the existence of a question concerning

representation).

Relying upon Keller Plastics and its progeny, the Board in MGM Grand Hotel, 329

NLRB 464, 465-466 (1999), held that a union voluntarily recognized may be insulated from a

representation petition for the same period as a Board-certified union representative — i.e., up to

one year. The Board’s decision in this regard was well-grounded in the purposes of the Act as

expressed by Congress, the Supreme Court and by the Board itself for the preceding decades. As

the Board in MGM Grand Hotel, 329 NLRB at 466, explained:

As a means of achieving industrial peace, the Board seeks to balance the
competing goals of effectuating employee free choice while promoting voluntary
recognition and protecting the stability of collective-bargaining relationships.
Ford Centerfor the Peiforming Arts, 328 NLRB 1, slip op. at 1 (1999), citing,
Smith’s Food & Drug Centers, 320 NLRB 844, 846 (1996). It is a long-
established policy to promote voluntary recognition and bargaining between
employers and labor organizations, as a means of promoting harmony and
stability in labor-management relations. See, e.g., Smith’s Food & Drug Centers,
supra. at 846; NLRB v. Broadmoor Lumber Co., 578 F.2d 238, 241 (9t Cir. 1978)
(noting that ‘voluntary recognition is a favored element of national labor policy.’).
The Board encourages voluntary recognition and bargaining by permitting the
parties ‘a reasonable time to bargain and to execute the contracts resulting from
such bargaining.’ Keller Plastics Eastern, Inc., 157 NLRB 583, 587 (1966).
Thus, when an employer voluntarily recognizes a union, based on a demonstration
of majority support, the parties are entitled to rely on “the continuing
representative status of the lawfully recognized union for a reasonable period of
time” even though, in fact, the union may have lost its majority in the unit.’ Blue
Valley Machine & Mfg. Co., 180 NLRB 298, 304 (1969), quoting Keller Plastics,
supra. at 587.

This presumption of continuing majority status is not based on an absolute
certainty that the union’s majority status will not erode. Rather, it is a policy
judgment which seeks to ensure that the bargaining representative chosen by a
majority of employees has the opportunity to engage in bargaining to obtain a
contract on the employees’ behalf without interruption. The ability to select a
bargaining representative would otherwise be meaningless. At a minimum, then,
this presumption allows a labor organization freely chosen by employees to
concentrate on obtaining and fairly administering a collective-bargaining
agreement without worrying that, unless it produces immediate results, it will lose
majority support and be decertified. See Ray Brooks v. NLRB, 348 U.S. 96, 101
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(1954). This presumption also removes from the employer the temptation to
delay the bargaining process in the hope that such a delay will undermine the
majority support of the union. See Keller Plastics, supra at 587,

(emphasis added).

As the above passage demonstrates, by 1999, the Board and the courts were clear:

voluntary recognition was not only lawful and tolerated, but indeed, “a favored element of

national labor policy.” And, in keeping with the overall purposes of the Act to encourage

collective bargaining and collective agreements, unions voluntarily recognized upon a showing

of majority support were treated the same as unions certified through a Board election in that

they were to be given, regardless of possible diminutions in employee support which unions

might face in either case, sufficient time to bargain and to try reach a labor contract on behalf of

these employees. This, in turn, was viewed as advancing the national policy of industrial peace.

In the case of In re Baseball Club of Seattle, 335 NLRB 563 (2001), the Board further set

forth its rationale — a rationale deeply rooted in the Act and its purposes -- for favoring and

protecting voluntary recognition relationships even in the face of expressed minority opposition:

Since a majority of employees in the instant case have indicated their desire for
representation by union, it would be anomalous to deprive that majority of their
expressed desire for representation based merely on the contrary opinion of a
minority group of employees. Indeed, the Act is premised on the concept of
majority rule. As the Supreme Court has stated in International Ladies’ Garment
Union (Bernhard-Altman) v. NLRB, 366 U.S. 731 (1961), quoting from Brooks v.
NLRB, 348 U.S. 96, 103 (1954), “the Act placed ‘a nonconsenting minority under
the bargaining responsibility of an agency selected by a majority of the workers.”

335 NLRB 563, 567 (2001) (emphasis added). The Board continued, “[ijndeed, requiring an

election any time there is considerable minority of employees that opposes union representation

would abrogate the ‘long-standing Board policy to promote voluntary recognition and bargaining

between employers and labor organizations, as a means of promoting harmony and stability of

labor organizations.” Id. at 565 (quoting. MGM Grand Hotel. supra., 329 NLRB at 466.
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B. The Decision Of The Dana Majority Undermined The Well-Settled
Labor Law Policy Favoring Voluntary Recognition

In Dana, the majority stated that “ voluntary recognition is a favored element of national

labor policy,” and denied the dissent’s accusation that they “have lost sight of that proposition.”

351 NLRB at 438. However, the truth is that the Dana majority did in fact lose sight of this

proposition in creating the new procedure from whole cloth. In promulgating this new

procedure, the Dana majority turned its back on the Act’s foundation of majority rule by opening

up a newly-recognized union to the chance of swift decertification upon a showing of minority

support (30%) for a representation election. Indeed, the majority went so far as to invite a

minority of employees to initiate the procedures for such an election, thereby undermining the

Act’s goal of preserving industrial peace through collective bargaining and the making of labor

agreements.

To wit, the Dana majority — failing to exercise the discretion of the Supreme Court in

Gissel which held that it had no authority to undermine voluntary recognition in light of

Congressional intent, 395 U.S. at 598 -- went so far as to rule that there will be no voluntary

recognition unless employees are given the opportunity, and indeed the invitation, to decertify

the newly-recognized union. As the Dana majority held:

There will be no bar to an election following a grant of voluntary recognition
unless: (a) affected unit employees receive adequate notice of the recognition and
of their opportunity to file a Board election petition within 45 days, and (b) 45
days pass from the date of notice without the filing of a validly-supported petition.

351 NLRB at 441. And, of great moment in the instant case of Lamons Gasket where the parties

have a signed labor agreement, the majority even held that “[tjhese rules apply notwithstanding

the execution of a collective-bargaining agreement following voluntary recognition.” Id.. Lest

there be any doubt as to the majority’s intent (and disdain for the collective bargaining process,
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the majority continued: “In other words, if the notice and window-period requirements have not

been met, any postrecognition contract will not bar an election.” Id. Further, making clear the

fact that they were overturning decades of Board precedent, the majority held: “Keller Plastics,

Inc., supra., Smith’s Food & Drug Centers, supra., Seattle Mariner’s, supra, and their progeny

are herby overruled to the extent they are inconsistent with the modified recognition-bar doctrine

we announce in this decision.” 351 NLRB at 441 fn. 33.

As we demonstrate below, the Dana majority decision overturned decades of precedent

without a sound basis and thereby undermined the national labor law policy which has favored

voluntary recognition as a means of promoting industrial peace through collective bargaining

while at the same time protecting employee free choice.

Focusing on Dana’s new recognition bar requirements in turn, we first look at the notice

prescription. Here, the Dana notice, which the employer is required to post prominently in the

plant, reads as follows:

• On November 5, 2009, your Employer, Lamons Gasket Company...
recognized the United Steelworkers as the unit employees’ exclusive
bargaining representative based on evidence indicating that a majority of
employees in the following unit desire its representation:

***

• All employees, including those who previously signed cards in support of the
Union, have the right to a secret ballot election conducted by the National
Labor Relations Board to determine whether a majority of the voting
employees wish to be represented by the Union, another union or by no union
at all, as provided below.

• Within 45 days from the date of the posting of this notice, a decertification
petition supported by 30 percent or more of the unit employees may be filed
with the National Labor Relations Board for a secret-ballot election to
determine whether or not unit employees wish to be represented by the Union.
Within the same 45-day period, a representation petition supported by 30
percent or more of the unit employees may be filed with the National Labor
Relations Board to determine whether or not unit employees wish to be
represented by another union.
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Contacting the NLRB — If you are interested in filing a petition for a secret-
ballot election or receiving more information about the matters covered by this
notice, you should contact the NLRB office at: National Labor Relations Board
-- Region 16 Taylor Street, Room 8A24, Forth Worth, TX 76102, (817) 978-
2921.

(See, Exhibit A).

Far from acknowledging the fact that “voluntary recognition is a favored element of

national labor policy,” a notice of this type, as required by Dana, strongly suggests that voluntary

recognition is tainted, if not outright wrong. First, the fact that this NLRB NOTICE TO

EMPLOYEES resembles a notice posting required to remedy unfair labor practices sends a

message to employees that the act triggering the notice — the voluntary recognition — was

suspect, if not illegal. The remaining language in the notice telling employees “including those

who previously signed cards in support of the Union” of their “right” to file a decertification

petition, and then specifying how and where they can file such a petition can be read as a

solicitation of such a petition by the government itself -- the decertification petition appearing to

be a remedy for the wrong of voluntary recognition. Such a notice not only encourages a

decertification petition, but it sends the message that the U.S. government looks with disfavor on

the voluntary recognition triggering the notice. This hardly comports with the long-standing

national labor policy favoring voluntary recognitions. Indeed, it undermines this policy almost

fatally.

The dissent in Dana, 351 NLRB at 450, correctly states this problem:

Voluntary recognition is ‘a favored element of national labor policy.’ Lyon & Ryan Ford,
supra at 750. Yet, the majority decision relegates voluntary recognition to disfavored
status by allowing a minority to hijack the bargaining process just as it is getting started.
Ultimately, the majority decision effectively discourages voluntary recognition
altogether.4

The dissent is not alone in this opinion. As other commentators have written, the Dana
majority’s “new rule is founded squarely on the claim that card check is of a ‘lesser, and in some
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As the dissent rightly explains, by even singling out in the notice those employees who signed

cards in support of the union, the new Dana regime “seems designed to encourage employees

who have supported the union to revisit their decision and to promote opposition to the union

where none may have existed.” Id. at 448 fn. 17. Indeed, the Dana notice can be read no other

way.

Equally true and compelling is the dissent’s observation in Dana, based upon long

standing Board law, that the new 45-day window period announced by the Dana majority

undermines the national labor policy of majority rule as well the policy encouraging collective

bargaining. As the dissent explains,

support for a union is rarely unanimous. In any successful organizing campaign,
there will likely be a minority of employees who opposed the union. See, e.g.,
Seattle Mariners supra at 565. The majority’s window period allows this
minority to thwart, or at the very least work against, the majority, by creating a
disincentive to meaningful bargaining at the same time it give the minority the
opportunity to marshal support for ousting the union. That is contrary to the
principle of majority rule on which the Act is premised. See Emporium Capwell
Co. v. Western Addition Community Organization, 420 U.S. 50, 61 (1975);
Bernard-Altman, 366 U.S. at 738. Indeed, ‘[bly attempting to eliminate all
ambiguity regarding employee desires. . . ,‘ the majority decision may defeat the
very objective that it seeks to achieve — giving effect to the employees’ freely
expressed designation of a union as their representative.’ Smith Food, supra at
846.

351 NLRB at 447. The core of the dissent’s opinion here was indeed well-expressed in 1966 in

the Keller Plastics decision when the Board made it clear that a union and employer must have a

reasonable period to bargain “without regard to whether or not there are fluctuations in the

cases unquestionable reliability.’ The reasoning of the Board is deeply rooted in electoral
formalism and, as admitted by the Board majority, is not based on any factual probability that
cards are actually inferior indicators of the employee’s true choice.” Joel Dillard & Jennifer
Dillard, Fetishing The Electoral Process: The National Labor Relations Board’s Problematic
Embrace Of Electoral Formalism, 6 SEAJSJ 819, 843. (Spring/Summer, 2008) (emphasis
added).
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majority status of the union during that period. . . .“ Id. (Board’s emphasis) (citing, Foundry

and Machine Company, 95 NLRB 34, 36). Yet, the majority decision in Dana disregards this

admonition by instead ceasing upon the inevitable fluctuations in union support to encourage

employees to attempt to rid themselves of the union just after it has been lawfully recognized.

The sagacity of the dissent’s opinion regarding both the Dana notice as well as the new

45-day window period for decertification can be seen in the experience of the USW since Dana.

As indicated out the outset of this brief, the USW has had 11 voluntary recognitions since Dana

and 4 of these have been subject to decertification petitions by employees within the Dana 45-

day window period -- a period which is invariably longer than 45 days given the fact that it does

not run until after the parties give notice to the region of the recognition, the Region then gets the

notice to the employer and the employer posts the notice.

The USW’s experience in this regard demonstrates that the Dana notice is having the

effect predicted by the dissent — it is successfully encouraging employees to file decertification

petitions after voluntary recognition. At the same time, the USW’s experience with the outcome

of the decertification petitions — in which only one resulted in a loss for the union, and in that

case by a tie — demonstrates the point made by the dissent that, as recognized by the Board and

courts for decades, voluntary recognitions by card check are indeed legitimate reflections of

employee sentiment (see, 351 NLRB at 448-449) and that the imposition of the new notice and

As the dissent notes, in many cases, it is “cards, not the election results, that truly
reflect[s] the employees’ free choice. Indeed, the majority ignores the much more recent
literature highlighting how employer antiunion conduct, and attendant delays, can undermine
union support during lengthy election campaigns.” 351 NLRB at 448 (citing, Brudney,
Neutrality Agreements and Card Check Recognition, 90 Iowa L. Rev. 819, 83 2-834 & fn. 5 8-63
(2005). Other commentators have also explained in great detail how “authorization cards are a
reliable indication of employee preference and a union’s support.” Alexia M. Kulwiec, On The
Road Again: Dana Corp., Metaldyne, and the Board’s Attack on Voluntary Recognition, 21
Labor Law 37, 50 (Summer, 2005) (citing Julius G Getman et al, Union Representation
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window period by the majority in Dana actually tends to disserve the interest of protecting

employee free choice. The overall national statistics for all unions after Dana, in which few are

even subject to decertification petitions, and in which less than 2% end in decertification, further

support this assertion. In short, as the dissent in Dana explained in detail, the majority’s

proffered fears about the alleged shortcomings of card check recognition to protect employee

free choice are not borne out by reality. Id. Given this fact alone, the Board should return to the

pre-Dana law governing voluntary recognitions as set forth in Keller Plastics and its progeny.

Equally prescient was the dissent’s discussion of how the new Dana regime would

adversely affect the collective bargaining relationship of an employer and a voluntarily-

recognized union. As the dissent explained, while first contracts are notoriously difficult to

bargain in the first place, 351 NLRB at 446, the new rules by Dana only make this process more

difficult by unduly delaying the process:

Elections: Law and Reality 137 (Russell Sage Foundation 1976). Indeed, there is good cause to
believe that this method is at least as reliable as the Board secret ballot procedure which has, on
an increasing basis, been tainted by employer misconduct, including unlawful discharges of
union adherents and threats of plant closure. Thus, Paul C. Weiler, in Promises To Keep:
Securing Workers’ Rights To Self-Organization 96 HVLR1769, 1770 (1983), demonstrates that,
since 1957, as the number of secret elections have increased, unfair labor practices against
employers have increased at a rate that is four times that of elections. As he explains, “[firom
1957 to 1965, unfair labor practices against employers increased 200%, while the number of
elections increased 50%. By 1980, the annual number of certification elections had declined
slightly, but unfair labor practice charges against employers were up another 200% from 1965,
and fully 750% from 1957. Worse, employees entitled to reinstatement in 1980 numbered
10,033, a 1000% increase from the low point of 1957.” Id. at 1171. Furthermore, a 2009 study
of NLRB certification elections found that employers discharge as many as 34% of union
activists involved in campaigns, and that 54% of employers made threats to close all or part of
the firm if the employees decided to unionize. Benjamin I. Sachs, Enabling Employee Free
Choice: A Structural Approach To The Rules Of Union Organizing, 13 I-larv.L.Rev. 655, 684
(citing Kate Bronfenbrenner. No Holds Barred: The Intensification of Employer Opposition To
Organizing, Economic Policy Institute, EPI Briefing Paper No. 235, 2009); see also, John
Schmitt & Ben Zipper, Dropping the Ax: Illegal Firings During Union Election Campaigns
1(2007). available at http://www.cepr.net/documents/publications/unions 2007 01 .pdf.
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even if any employer does choose to recognize a union voluntarily, the majority’s
new window period leaves the parties’ bargaining relationship open to attack by a
minority of employees at the very outset of the relationship, when it is at its most
vulnerable. At the very least, the relationship will be in limbo for 45 days, even if
a petition is not filed. If a petition is filed and the union ultimately prevails in the
election, the election campaign and any postelection proceedings ‘nevertheless
would have the deleterious consequence of “disrupting the nascent relationship”
between the employer and union pending the outcome of the election and any
subsequent proceedings.’ Seattle Mariners, supra at 565 (citing Smith’s Food,
supra at 845-846). In that event, the disruption will not be limited to the 45-day
window period, but will extend until the election is actually held, and even longer
if objections are filed.

351 NLRB at 447. As the dissent continued:

The window period is also a ‘Catch 22’ for the union. Although the parties will
technically have an obligation to bargain upon recognition, the knowledge that an
election may be filed gives the employer little incentive to devote time and
attention to bargaining during the first 45 days following recognition. Yet, if unit
employees perceive that nothing has been accomplished in that initial bargaining,
it stands to reason that they may be more likely to sign an election petition and
even, ultimately, to vote against the union — even if they previously had supported
it. That is precisely what the recognition bar is designed to avoid: putting the
union in a position where it is ‘under exigent pressure to produce hot-house
results or be turned out.’ Brooks, 348 US. at 100 n. 16.

351 NLRB at 447.

Again, the USW’s own experience since Dana bears out the dissent’s concerns in a

number of ways. Indeed, the instant case of Lamons Gasket is quite illustrative of these

concerns. Here, the USW was recognized back in November of 2009 (see, Exhibit A). And,

while it was voluntarily recognized, the relationship with the employer has been quite rocky

from the start, with the employer supporting employee efforts to decertify, and indeed, a petition

was filed within the 45-day period set by Dana. The USW filed unfair labor practice charges

against the employer alleging that its efforts to solicit employee support for the petition --

including disciplining an employee in retaliation for his support of the Union, threatening

employees with discharge for supporting the union and promising benefits to those who opposed
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it -- were unlawful. See, Exhibit C. While one of these charges was ultimately dismissed

because key employee witnesses did not come forward for fear of their jobs, the employer,

facing the issuance of a complaint by the Region, settled the most serious charge relating to its

threats of discharge and promise of benefits. See, Exhibit D. As part of this settlement, the

employer was required to post a notice stating, inter alia,

WE WILL NOT threaten to discipline or discharge employees, or otherwise
discriminate against any of you for supporting the United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service
Workers International Union, AFL-CIO, or any other labor organization.

WE WILL NOT prohibit you from engaging in workplace conversations
relating to the Union while permitting workplace conversations about other
subjects or threaten to discipline you for engaging in such conversations
about the Union.

See, Exhibit E.

Because these unfair labor practice charges took months to process, the election was held

off for months. In the meantime, however, the damage had been done by the employer’s unfair

labor practices in terms of employee support for the USW. In light of the employer’s

aggressively resisting the Union and dragging its feet in negotiations, and in light of the USW’s

bargaining strength being weakened by the employer’s unlawful conduct, negotiations proceeded

at a snail’s pace. Finally, just over 9 months from the date of recognition, the parties reached an

agreement on August 8, 2010, and the decertification election was held very shortly thereafter.

See, Exhibit B. Still, the employer campaigned in favor of the decertification largely upon its

claim that the contract negotiated by the USW was an inferior one, and that the USW should

have held out for a better contract. Of course, as the dissent had predicted, the USW found itself

in a position where it had to try to complete an agreement as soon as possible (though 9 months

of course could not be characterized as “soon”) in order to put the best foot forward going into
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the election which followed shortly thereafter on August 26, 2010 (see, e-mail from NLRB

Region 16 at Exhibit D). The USW -- caught in the very “Catch 22” the dissent predicted it

would find itself in as a result of Dana -- now waits to see the results of the election (the ballots

being impounded pending these very proceedings) and whether the contract it negotiated will

end up having vitality or whether it will end up being a dead letter.

In other cases, the USW has also been impeded in its ability to bargain a labor agreement

as a result of the Dana procedure. Thus, in Kaiser Aluminum (28-VR-16, 28-RD-984), the USW

also faced a decertification petition after being voluntarily recognized, and, as a result, it took

around seven months to finally reach a labor agreement. In another Kaiser Aluminum case

(GR-7-RD-3676), the USW is also facing a decertification petition after being recognized on

June 1, 2010, as the result of a private, secret ballot election. This decertification petition

followed a ratification vote in which the members voted down the parties’ original tentative

agreement. And, when the petition was filed, Kaiser initially took the position that the petition

legally prevented it from continuing to bargain with the USW. While Kaiser has since relented

in this position, the USW has yet to reach an agreement there and is continuing to be bogged

down in the litigation over that petition. Similarly, at ATI Titanium LLC (27-VR-017), where

we were recognized on March 2, 2010, the mere prospect of a possible petition forestalled

bargaining for almost two months, and it ultimately took over 5 months (until August 28, 2010)

from the date of recognition to reach an agreement. In the case of Dana Corp. (26-VR-2001),

while no petition was filed, the parties nonetheless waited for the duration of the 45-day window

period to see if such a petition was going to be filed, and it ultimately took a total five months

(from the date of recognition on October 5, 2007 until mid-March of 2008) to reach an

agreement.
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And, of course, as noted above, in the one voluntary recognition case (Herr-Voss-RCI)

where the USW lost a decertification petition, and there in a tie vote, the USW lost after the

employer settled numerous Board charges over its unlawful conduct. See, Exhibit G. As the

notice posting in that case demonstrates, the employer engaged in a veritable laundry list of

unlawful practices to try to rid itself of the Union, including the following:

*implementing new rules to discourage employees from supporting the USW;

*revising employees’ hours of work to discourage employees’ union activities;

*modifying the policy relating to the amount of time a written discipline remains
on an employee’s permanent record to discourage employees’ union activities;

*implementing overly broad work rules to discourage employees from supporting
the USW;

*establishing a work rule prohibiting employees from using their cell phones to
discourage employees from supporting the USW;

*threatening employees with a reduction in work hours because they have
engaged in union activities;

*threatening employees by telling them they will no longer be able to make
adjustments to their schedule if they select a union to represent them;

*threatening employees by telling them that the reduction in their work hours was
to pay them union wage rates;

*disciplining employees because they engage in protected concerted and union
activities.

(Exhibit G). In addition to posting a notice and revoking numerous policies and rules

implemented to undermine the Union, the employer was also required to give back pay to

16 employees adversely affected by its conduct (Id.). Still, the damage was done, and the

employer, through its unlawful actions, was successful in getting rid of the USW.

The USW’s post-Dana experiences, particularly in the instant case of Lamons Gasket and

in the case of Herr-Voss RCI, demonstrate that the majority’s new rules in Dana have created a



situation in which the voluntary recognition process, which once worked well for unions are

increasingly looking more and more like certification election campaigns which see

“‘employers’ use of their power to affect outcomes unlawfully but with relative impunity.” 351

NLRB at 434 (dissent quoting Brudney, Neutrality Agreements, supra., 90 Iowa L. Review at

824) (emphasis added). In the end, the USW has become demoralized by the post-Dana

voluntary recognition process, and has all but given up on voluntary recognitions. Thus, the

dissent was absolutely correct when it wrote that the Dana decision

undercuts the process of voluntary recognition as a legitimate mechanism for
implementing employee free choice and promoting the practice of collective
bargaining. It does so at a critical time in the history of our Act, when labor
unions have increasingly turned away from the Board’s election process —

frustrated its delays and the opportunities it provides for employer coercion — and
have instead sought alternative mechanisms for establishing the right to represent
employees. ... If disillusionment with the Board’s election process continues,
while new obstacles to voluntary recognition are created, the prospects for
industrial peace seem cloudy, at best. . . . [Tioday’s decision will surely do
nothing to dissuade those who are convinced that the Act’s representation process
is broken — just the opposite.

351 NLRB at 444. In other words, as the dissent predicted, it is the experience of the USW that

Dana has cut off the one avenue of organizing that we have found to be viable, leaving us little

option to organize at all.

III. Conclusion

As demonstrated above, the majority’s decision in Dana undermined the decades-long

policy of favoring voluntary recognition as a means of advancing the core goals of the Act —

namely, industrial peace through collective bargaining. Moreover, the new rules announced by

the majority in Dana have shown themselves to be unnecessary to protect employee free choice.

Thus, the national statistics since Dana, as well as the USW’s own experience in particular,

demonstrate that a de ininimis number of voluntary recognitions have ended in decertification
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through the Dana process. This shows that the voluntary recognition, based as it was upon a

showing of majority support for the union through cards, was reflective of employee sentiment to

begin with. The USW’s own experience has been, as predicted by the dissent in Dana, that

some employers, including Lamons Gasket, have utilized the NLRB’s notice of invitation to

decertify the union as well as the Dana window period, to try, sometimes unlawfully, to whittle

away at the employees’ support of the union. It is this employer conduct, made possible by

Dana, which tnily undermines employee free choice while undermining the collective bargaining

process. And, even when employers more amenable to the union act in good faith, the new rules

of Dana nonetheless slow down the collective bargaining process needlessly.

For all of these reasons, the Board should overrule Daiza, and do so retroactively in order

to return to the prevailing state of the law which existed for decades before Dana and which

more adequately reflects the goals and policies of the National Labor Relations Act.6 Such

retroactive application of what is really a return to the status quo ante in the law and a return to

the original rules which advanced the true goals of the NLRB is appropriate under the holding of

the Supreme Court in Chevron Oil Company v. Huson, 404 U.S. 97, 106407 (1971); accord,

Pattern Makers (Michigan Model Mfgs.), 310 NLRB 929, 931(1993). And, the Board should

6 While the USW focused on voluntary recognitions in this brief, the same policy
considerations necessitating the overturning of Dana in the realm of voluntary recognitions also
necessitate the Board’s refusal to apply Dana in cases involving after-acquired clauses in Kroger
Co.. 219 NLRB 388 (1975) as well as mergers such as the one presented in Green-Wood
Cemetery. 280 NLRB 1359 (1986).
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apply the pre-Dana law in this case to reverse the Decision and Direction of the Regional

Director, thereby invalidating the decertification petition filed in this case.

Dated: November 1, 2010
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Daniel M. Kovalik
Senior Associate General Counsel
United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial
and Service Workers Union, AFL-CIO/CLC
Five Gateway Center
Pittsburgh, PA 15222
(412) 562-2518

Richard J. Brean
General Counsel
United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial
and Service Workers Union, AFL-CIO/CLC
Five Gateway Center
Pittsburgh, PA 15222
(412) 562-2530

25


















































































	Brief
	Exhibits + Certificate of Service

