
UNITED STATES OF AMERICA
BEFORE'THE NATIONAL LABOR RELATIONS BOARD

REGION 19

THE BOEING COMPANY

and Case 19-CA-32431

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS
DISTRICT LODGE 751, affiliated with
INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS

THE ACTING GENERAL COUNSEL'S RESPONSE TO BLOOMBERG L.P.'S
REQUEST FOR MODIFICATION OF THE PROTECTIVE ORDER

By letter dated August 22, 2011, Bloomberg L.P. ("Bloomberg") requested that

the Administrative Law Judge modify §V.B. of the Protective Order for this case. The

Administrative Law Judge has provided the parties with the opportunity to respond to

Bloomberg's request.'

Section V.B. of the Protective Ordel? provides:

Immediately upon any party's belief that a document or
material designated as confidential under the Protective
Order will be or may likely be referred to in open court in
contravention of the Protective Order, the party holding such
belief should notify the administrative law judge and the
other parties. Upon motion by any party, the hearing room in
the Board Proceeding shall be cleared of all individuals other
than Qualified Persons and essential personnel such as
court reporters and security officers when witnesses testify
or fairly are expected to testify in a manner revealing
confidential information. The portions of the official

Although Bloomberg has not formally moved to intervene, and Bloomberg's "request' is not styled as a
formal motion to modify the Protective Order, the Acting General Counsel recognizes that Bloomberg has
- by its letter e-filed with the Board and served on all parties - arguably moved to intervene in the Board
proceeding for the sole purpose of seeking a discrete modification of the Protective Order.
2 The language of §V.B. in the Protective Order issued on August 12 is the same as the corresponding
language in the Amended Protective Order issued on August 22.



transcripts of proceedings taken while the hearing room is
cleared pursuant to such order shall also be placed under
provisional seal.

(Emphasis added).

Bloomberg requests that the Administrative Law Judge modify the Protective

Order to limit a Party's obligation to give the Administrative Law Judge and the other

parties notice under this provision only to situations where the notifying Party believes

that Confidential Information may or is likely to be "disclosed," rather than merely

Is referred to," in open court. Bloomberg asserts that such a "minor, but important,

change will assure that the press, and therefore the public, continue to access the

proceedings in this important manner."

The Acting General Counsel understands and agrees with Bloomberg's

underlying concerns on this discrete issue. Premature and unnecessary clearance of

the hearing room in this - or any Board proceeding - should be avoided whenever

possible. See, e.g., §101.10(a) of the National Labor Relations Board's Rules and

Regulations ("Except in extraordinary situations the hearing is open to the public"). The

Acting General Counsel respectfully submits, however, that Bloomberg's concerns are

directly addressed in the latter portion of §V.B. that is italicized above and, therefore,

the discrete modification requested by Bloomberg appears unnecessary.

Bloomberg apparently reads §V.B. as permitting closure of the hearing room

when a party "notifies" the Administrative Law Judge that it is "likely" that someone will

or may likely "refer" to Confidential Information. However, notice of the possibility or

likelihood that Confidential Information will be "referred to" merely triggers any Party's

right to move the Administrative Law Judge to consider clearing; actual clearing of the

hearing room occurs only at the point "when witnesses testify or are fairly expected to
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testify in a manner revealing confidential information." Thus, while the issue of whether

the hearing mom should be cleared to avoid the inappropriate disclosure of Confidential

Information might ripen when the possibility or likelihood of a "reference to" Confidential

Information comes to light, "reference to" Confidential Information, alone, does not

instigate clearance of the hearing mom. Rather, as Bloomberg would have it, the

Protective Order only requires clearance of the hearing mom when witnesses testify, or

are likely to testify, in a manner that will disclose Confidential Information.

For the above reasons, the Acting General Counsel submits that the Protective

3Order, as written, adequately addresses Bloomberg's important concern. Accordingly,

Bloomberg's requested modification appears to be unnecessary.

Respectfully submitted on this 26 th day of August, 2011.

Mam-LoulseAn=W
Peter G. Finch
Rachel Harvey
Counsel for the Acting General Counsel
National Labor Relations Board - Region 19
2948 Jackson Federal Building
915 Second Avenue
Seattle, Washington 98174
Telephone: 206.220.6301
Facsimile: 206.220.6305
Email: mara-louise.anzalone@nlrb.gov

peter.finch@nlrb.gov
rachel.harvey@nlrb.gov

3 Presumably, Bloomberg retains the right to file a motion to intervene if, during the course of the litigation
of this case, it believes §V.B. has been improperly invoked or enforced.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the Acting General Counsel's Response to
Bloomberg L.P.'s Request for Modification of the Protective Order was served on
the 26th day of August, 2011, on the following parties:

E-Fille:

The Honorable Clifford H. Anderson
Administrative Law Judge
National Labor Relations Board, Division of Judges
901 Market Street, Suite 300
San Francisco, CA 94103-1779

E-mail:
Richard B. Hankins, Attorney Matthew D. McGill, Attorney
McKENNA LONG & ALDRIDGE LLP GIBSON DUNN & CRUTCHER LLP
303 Peachtree St. N.E., Suite 5300 1050 Connecticut Ave., N.W.
Atlanta, GA 30308-3265 Washington, D.C. 20036-5306
rhankins@mckennalong.com mmcgill@gibsondunn.com

Drew E. Lunt, Attorney Paul Blankenstein, Attorney
McKENNA LONG & ALDRIDGE LLP GIBSON DUNN & CRUTCHER LLP
303 Peachtree St. N.E., Suite 5300 1050 Connecticut Ave., N.W.
Atlanta, GA 30308-3265 Washington, D.C. 20036-5306
dlunt@mckennalong.com pblankenstein@qibsondunn.com

William J. Kilberg, Attorney Daniel J. Davis, Attorney
GIBSON DUNN & CRUTCHER LLP GIBSON DUNN & CRUTCHER LLP
1050 Connecticut Ave., N.W. 1050 Connecticut Ave., N.W.
Washington, D.C. 20036-5306 Washington, D.C. 20036-5306
wkilberq@qibsondunn.com ddavis@qibsondunn.com

Alston D. Correll, Attorney David Campbell, Attorney
McKENNA LONG & ALDRIDGE LLP SCHWERIN CAMPBELL BARNARD
303 Peachtree St. N.E., Suite 5300 IGLITZIN & LAVITT LLP
Atlanta, GA 30308-3265 18 W. Mercer St., Suite 400
acorreil@mckennalong.com Seattle, WA 98119-3971

campbell@workerlaw.com
Eugene Scalia, Attorney
GIBSON DUNN & CRUTCHER LLP
1050 Connecticut Ave., N.W.
Washington, D.C. 20036-5306
escalia@qibsondunn.com
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Lawrence R. Schwerin, Attorney Christopher Corson, General Counsel
SCHWERIN CAMPBELL BARNARD INTERNATIONAL ASSOCIATION OF

IGLITZIN & LAVITT LLP MACHINISTS AND AEROSPACE
18 W. Mercer St., Suite 400 WORKERS
Seattle, WA 98119-3971 9000 Machinists Pl.
schwerin@workerlaw.com Upper Marlboro, MD 20772-2687

ccorson@iamaw.org
Carson Glickman-Flora, Attorney
SCHWERIN CAMPBELL BARNARD Glen M. Taubman, Attorney,

IGLITZIN & LAVITT LLP NATIONAL RIGHT TO WORK LEGAL
18 W. Mercer St., Suite 400 DEFENSE FOUNDATION, INC.
Seattle, WA 98119-3971 8001 Braddock Road, Suite 600
flora@workerlaw.com Springfield, VA 22151-2110

gmt@nrtw.org
Robert H. Lavitt, Attorney
SCHWERIN CAMPBELL BARNARD Matthew C. Muggeridge, Attorney

IGLITZIN & LAVITT LLP NATIONAL RIGHT TO WORK LEGAL
18 W. Mercer St., Suite 400 DEFENSE FOUNDATION, INC.
Seattle, WA 98119-3971 8001 Braddock Road, Suite 600
lavitt@workerlaw.com Springfield, VA 22151-2110

mcm@nrtw.org
Jennifer Robbins, Attorney
SCHWERIN CAMPBELL BARNARD Bruce E. H. Johnson, Attorney

IGLITZIN & LAVITT LLP DAVIS WRIGHT TREMAINE LLP
18 W. Mercer St., Suite 400 1201 Third Avenue, Suite 2200
Seattle, WA 98119-3971 Seattle, WA 98101-3045
robbins@workerlaw.com brucemohnson@dwt.com

Sean Leonard, Attorney U.S. Mail:
SCHWERIN CAMPBELL BARNARD

IGLITZIN & LAVITT LLP Machinists District Lodge 751
18 W. Mercer St., Suite 400 9135 15 1h pl. S.

Seattle, WA 98119-3971 Seattle, WA 98108-5100
leonard@workerlaw.com

Jude Bryan, Paralegal
SCHWERIN CAMPBELL BARNARD

IGLITZIN & LAVITT LLP
18 W. Mercer St., Suite 400
Seattle, WA 98119-3971
bryan@workerlaw.com

Christina E. Brown, Secretary

5


